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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :''

0

Revision application to Government of India:

() €tu alzrca 3re/fr, 1994 c#r m 3ra #ta aag n; mac#i 6JTT if ~m 'cb1'
'3'Y"-tl"RT cf5 ~2111 Y-<'Ticb 3iafa g=rte 3-lTclcR 3-ltli'i "fffqq, ~ "{Neb.I'<, fc:rm li?!IW-l, ~
fcr:wr, atft if=a, Ra taa, iu If, fact : 110001 'cb1' c#r ~~,
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ ~ cB1 mfq # ca }@l gtRar a fa#t sari nr sru qr«gr # m
fa4 rugrr a asrur im a ua g; f #, ?TI fc'ITTfi" 1-1□-s1111x ?TI~ if mg cffi fc'ITTfl"
arear at fa4t auern 'el ma a 4Rau a tra z{ &tl

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
,. . . another factory or from one warehouse to another during the course of processing of the goods in a%- meows or in storage whether in a factory or in a warehouse.
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'Bffif cfi ~ fcRfr ~ m ~ if Pillffaa i:m;:r tR m i:m;:r cfi f2lPil-lr0 1 if '3qlJ11 1 ~ ~

ml R 3all glca #R a \JJl" 'Bffif a ars fh#t lg zit r?gr All!Rla t-1

(A)

(B)

(c)

(1)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

. . .
sf@ zrca mr +tar fau fr 'Bffif cfi ~ (~ m¥Fl cITT) "RllTTf ~ 1TlJT i:m;:r "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3c'91ci'"1 ctr Gara zrca # gram # fg it sq a#fee mar cm 1W t- 3iTT ~ ~
\JJl" ~- tITTJ" ~ R"ll1i cfi :2,a I Rl cb ~. 3f1frc;:r cfi m qrfu=r cTT x=r=m tR m ~ "B fqffi-
31fefa (i.2) 1998 tITTl" 109 8TTT ~ ~ ~ "ITT I

Credit of any duty allowed to be utilized towards payment of s;!Xcise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

a€ta Gara gces (3r4)G) fzmra6, 2001 cfi R"ll1i g 3if Raff&e qua in zy-8 if
GT mw:rr i, fa smr uf mer )fa fetasfl 1=ffff * ~"1a,ur&1-~~~
3mar #l att uRezi rr fr 3re f@u ur afeg [era rrer rar z.al gr gff
cfi ~ t!Rf 35-~ if Amffif i:#l" # zrar rqd rer €Jr6 arar #t uf ft zit#t
afeu

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by .a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@c 3ma rr usi ica van v ala ua a sv a ztt q1 2oo/--#l
. :f@"R cm~ 3tR \JJ"ITT '{iC"Jl'"i-<cbl-1 ~ cYlru° ~ "G'lJTcTT mm 10001- cm -ctm~cm~ 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount Q
involved is Rupees One Lac or less and Rs.1,000/- where the amdunt involved is more
than Rupees One Lac.

#ta zyca, ta qrz[ca vi ar a 3rah#tu mrnf@raw a ,R 3fl
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4a sq zrca 3rf@,fu, 1944 ctr t!Rf 35-m/35-~3iaf--

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) Gqa~ Ra qR@ 2 ( 1 ) a aarg 3rir 3rcara st 3r8ta, 3r@hit a m i# zeo,
tu sari zed yd ara 3rat#tu znznf@raw(Rrec)ufa et#ta f)fear, 3renrara
# 2"IT, qgrf? +4a ,3rat ,fey4IR, 3uualdso0o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

.~~,'.~-;8\~-~ than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate 11ribunal shall' be. filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, ·2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf@ s« 3mer i an{ e sn?vii a rd slur & at re@ta erit fg #ha mt 3Ir
srfari arr a FcRrr urm afeg gr zr st'g; sf fcn fc;iw ~ cnm "fr ffi * ~
qnRe,fa 3r41ta qruf@raw at ya 3fl za taa at a 34ea fdzur mar et

In case of the order covers a number of order-in-Original, fee for e~ch 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the· one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ,..l!ll!IC'll! ~~ 1970 IT~ cBl'~-1 cfi 3tc=rfc=r Ff~ ~ ~ '3cfcl"
3n4a u er3rgr zrenfenfRofu If@rat 3neg i r@ta #t'vs ufu 6.6.so ha
cblrllllllcil! ~ R"cf5c cYrTf 'ITT1T~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

· (s) ~ 3-TR ~ 1=fJ1=fC'1T cf5T A Li ?i 01 ~ cf@' Rl!1TT c#l- 3-TR m UfR Z:$1, cf> ftra FcRrr i:r!lcTT t \If[
Rh zcan, €tr Gura rea vi ara st4lair nrar@raver (al,ffa@) Ff"ll17 , 1982 ~ frli%c=r
er
Attention is invited to the rules covering these and other related mafter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

1s Rt zrcn, ata Gara z,en vi @ara 3r4)Ra nraf@ran1(frec),
~3fCTlcYIT afar,ju(Demand) Vi is(Penalty) cnr 10% 1:J9 \Jlm 'PRT
~% I~, JfRrcncm l:J9 IJ[T-[f 10 ~~ % !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

as4tr 3na yea sit harah iatfa, mfrea@trafarcl?I 'l=fiTf"(Duty Demanded)-
a. (Section)~ nD q5°~ Fffi~; .
zs furmra ?raz 2Ree aftfr,
a rzkffithRu asa auzf.

> Tegas 'if@aftuee qf urn#l gear i, r8er'fr atfhg qarfanRear rar
w.

For an appeal to be filed before the CESTAT, 10% of the Duty & f:>enalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(Iii) amount determined under Section 11 D; ·
(I iii) amount of erroneous Cenvat Credit taken;
(liv) amount payable under Rule 6 of the Cenvat Credit Ru[es.

gr 3n2kufarc if@raur ±rrsryeas srrar yesa avg faatf@a gtat fag mgcak1o%

:;f~~~~;~~" i:rdT-nn,ii i!>= ,;irs f<Ia IR\ct tit "do zy;g ii, 1o% 'J'TdRm -.flr urr"""11 ~ 1 :

~/' ;:·;·::1},,\,%\ In view of above, an appeal against this order shall lie before the Tribunal on payment of
~ ~ Vi,:_.'tt 1 ·;% of the duty demanded where duty or duty and penalty are in dispute, or penalty, wherek; porly alone is in dispute.",° • '/ .
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ORDER-IN-APPEAL

The present appeal has been filed by MIs. S.P. 'Textile Prop. Shantidevi

Poonamchand Jain), 77, G.F., New Cloth Market, Outside Raipur Gate,

Sarangpur, Ahmedabad - 380 002 [previously at 708/23, Sakar Bazar, Near

Latif Dehla, Kalupur, Ahmedabad - 380 019] hereinafter referred to as the

"appellant) against Order in Original No. 36/DC/Div-I/B.K/2021-22 dated

21.02.2022 [hereinafter referred to as "impugned order] passed by the Deputy

Commissioner, Division-I, CGST, Commissionerate : Ahmedabad South

[hereinafter referred to as "adjudicating authority].

0
called upon to submit various ledgers for expenses to ascertain their liability

under reverse charge. However, the appellant failed to submit the same.

Verification of the documents submitted by the appellant indicated that they

had made payments for Legal & Professional service amounting to Rs.66,950/

and Rs.5,94,780/- for GTA service.

2. Briefly stated, the facts of the case are that the appellant was not

registered with the Service Tax department. They were having PAN No.

ABMPJ6850A: The appellant were engaged in the activity of sale of finished 0
cloth/job work and they had also received services viz. GTA and Legal Services.

As per the information received from the Income Tax Department, the

appellant had earned substantial income from services during FY. 2014-15 to

FY. 2017-18 (up to June, 2017). However, they did not obtain service tax

registration and did not pay service tax on such income from service. The

appellant was called upon to submit documentary evidences in respect of the

income earned by them. The appellant had submitted copies of their Audited

Balance Sheet for F.Y. 2014-15 to FY. 2017-18, Form 26AS for the said period

and also their ITR-V filed by the for the said period. The appellant were also

2.1 In terms of Section 68(2) of the Finance Act, 1994 read with Rule 2(d)(B)

of the Service Tax Rules, 1994 and Notification No.30/2012-ST dated

20.06.2012, the appellant appeared to be liable to pay service tax amounting

to Rs.25,779/- in respect of the GTA services availed by them and Rs.9,607/- in

respect of the Legal Services, under reverse charge.
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. .
3. Subsequently, the appellant were issuedBhow Cause Notice bearing No.

V/15-06/Div-I/SCNIS.P dated 25.09.2020 wherein it was proposed to '

A. Demand and recover the service tax totally amounting to Rs.35,386/

under the proviso to Section 73 (1) of the Finance Act, 1994 along with

interest under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 77(1)(a), 77(2) and 78 of the Finance Act,

1994.

4. The SCN was adjudicated vide the impugned order wherein:

a) The demand of service tax amounting to Rs.21,237/- was confirmed along

with interest.

0 b) Penalty amounting to Rs.10,000/-, each, was imposed under Section 77

(1) a) and 77(2) of the Finance Act, 1994.

c) Penalty amounting to Rs.21,237/- was imposed under Section 78 of the

Finance Act, 1994.

5. Being aggrieved with the impugned order, the appellant have filed the

present appeal on the following grounds '

1. As per Notification No.30/2012-ST dated 20.06.2012 read with Rule

2(1)(d) of the Service Tax Rules, 1994, where the service provided by a

GTA is to a body corporate, partnership firm and factories covered under

the provisions of Factory Act, the total liability of service tax has to be

paid by the recipient of service. Proprietary firms are not included in the

specified categories in terms of Rule 2(l)(d)(i)(B) and in such cases, the

GTA is liable to pay service tax.

11. Since they as a proprietary concern have received GTA, reverse charge

is not applicable and they are not liable to pay service tax.

111. Further, as they are not registered under the Factories Act nor under

any other rule as specified in the said Notification, service tax is not

payable by them as per Section 68(2) read with the said Notification.

1v. Reverse charge under the said Notification is only applicable to services

provided by individual advocate or firm of advocates and the total service

tax is to be paid by the service recipient. The said notification is not

6, PPlicabie to service provided by Chartered Accountants and other Tax

/{''~-;\ Professionals, Nowhere it is mentioned that even Tax Professional

z , · services are liable to reverse charge.

0
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v. The demand has been raised on the expenses appearing in the audited

P&L Account. The demand has been raised on Chartered Accountant

services. The expenses pertain to audit of Balance Sheet, P&L Account,

filing of ITR and other technical consultancy and has nothing to do with

legal service.

v. Service tax on the said service has been paid by the Chartered

Accountant under forward charge and, therefore, service tax on the same

cannot be discharged again by them. Copies of ledger of Legal and

Professional Expenses and invoices thereof are submitted.

vn. The entire transaction is revenue neutral as they were also eligible to

claim the corresponding credit of tax paid. Hence, there was no revenue

loss involved.

v. Reliance is placed upon the judgment in the case of Commissioner of

Bhuwalka Pipes Pvt. Ltd. - 2014 (310) ELT 23 (Kar.); Lafarge India 0
Private Limited Vs. CST, :Niumbai - 2015-TIOL-81-CESTAT-MUM;

Chaudhary Hammer Works Ltd. Vs. CCE, Ghaziabad - 2012 280) BLT

461 (Tri.-Del.); Matrix Telecom P. Ltd. Vs. CCE, Vadodara-II - 2013 (32)

STR 423 (Tri.-Ahmd.).

1x. The extended period of limitation can be invoked only in case involving

fraud, collusion, wilful misstatement, suppression of fact with intent to

evade tax. However, there is no suppression of facts on their part with

intention to evade payment of tax. The burden to prove suppression is

upon the Revenue.

x. Reliance is placed upon the judgment in the case of Oriental Insurance

Company Limited - 2021(6) TMI 869; Gannon Dunkerly & Co. Ltd.

2020 (12) TMI 1096; Rolex Logistic Private Limited Vs. CST-2009-2013

STR-147 (Tri.-Bang.); Om Sai Professional Detectives and Securities

Service Pvt. Ltd. Vs. CCE - 2008-12-STR-79 (Tri.-Bang.); Continental

Foundation Jt. Venture Vs. CCE, Chandigarh-I - 2007 (216) ELT 177

(SC).

x1. The non payment of service tax was on account of bona fide belief and

involved interpretation of law.

x11. Reliance is placed upon the judgment in the case o£ CCE, Bangalore Vs.

ITC Limited - 2010 (257) ELT 514 (Kar.); Concept Motors Pvt. Ltd. Vs.

, CST, Ahmedabad - Final Order No. A/11717/2018 dtd. 07.08.2018; CCE,

£:~~i>tipur Vs. Rajasthan Renewable Energy Corporation Limited - 2018
- iit::t ,1. ~)
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(15) GSTL 661 (Raj); Uniworth T#tiles Ltd. Vs. Commissioner of

Central Excise, Raipur -2013 288) ELT 161 (SC).

x111. As service tax is not required to be paid, no interest under Section 75 can

be demanded from them.

XIV. Reliance is placed upon the judgment in the case of Jain Kalar Samaj 

2015 (38) STR. 995 (Tri.-Mumbai.); Sundaram Textiles Ltd. - 2014 (36)

STR 30 (Mad.)

xv. Late fees cannot be imposed as they are not liable to get registered. The

SCN fails to mention under which section late fees are being demanded.

This shown arbitrariness for demanding late fees. Reliance is placed

upon the judgment in the case of CCE Vs. Brindavan Beverages (P) Ltd.

- 2007 (218) ELT 487 (SC).

xv. Penalty cannot be imposed mechanically since the essential ingredients

for levy of penalty are missing.

xvn. Reliance is placed upon the judgment in the case of Hindustan Steel Vs.

State of Orissa - 1978 (2) ELT J159); Mahadev Logistics Vs. Cus. &

C.Ex. Settlement Commission, New Delhi - 2017 (3) GSTL 56

(Chhattisgarh); UOI Vs. Rajasthan Spinning and Weaving Mills -- 2009

238) ELT 3 (SC).

xv. Penalty under Section 77 is not applicable in the current case. The non

payment of service tax was on account of genuine belief of non levy of tax

O and involves interpretation issue.

XIX. Penalty under Section 78 is not imposable as there is no suppression of

facts. Reliance is placed upon the judgment in the case ofYCH Logistics

(India) Pvt. Ltd. Vs. CCE and CST, Bangalore - 2020 (3) TMI-809; Bumi

Geo Engineering Ltd. Vs. CST, Chennai-III - 2018 (7) TMT-616; Satish

Kumar Contractor Ltd. Vs. CCE, Panchkula - 2018 (3) TMI 1429;

Ishvarya Publicities Pvt. Ltd. Vs. CST, Chennai-II - 2016-TIOL-1409

CESTAT-MAD.

xx. Penalty cannot be imposed where there is interpretation of law. Reliance

is placed upon the judgment in the case ofHindustan Steel Ltd. Vs. State

or Orissa - 1978 (2) ELT J159 (SC); Gujarat Guardian Limited - 2016

(46) STR 737 (Tri.-Ahmd.) and Fascel Limited 2017 (52) STR 434 (Tri.

Ahmd.)
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6. Personal Hearing in the case was held on 09.02.2023. Ms. Labdhi Shah,

Chartered Accountant, and Ms. Trishla Sheth, Advocate, appeared on behalf

of appellant for the hearing. They reiterated the submissions made in appeal
memorandum.

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the submissions made at the time of personal hearing

and the materials available on records. The issue before me for decision is as

to whether the impugned order passed by the adjudicating authority

confirming the demand of service tax amounting to Rs.21,237/-, in the facts

and circumstances of the case, is legal and proper. The demand pertains to the

period FY. 2014-15 to FY. 2017-18 (up to June, 2017).

8. It is observed that the adjudicating authority has vide the impugned 0
order confirmed demand of service tax amounting to Rs. 11,630/- in respect of

the GTA services received by the appellant during the said period. The

appellant have contended that they, being a Proprietary firm, are not liable to

pay service tax under reverse charge in terms of Notification No. 30/2012-ST

dated 20.06.2012. It is observed that in terms of Clause I (ii) of the said

Notification, goods transport agency services is covered under reverse charge

where the service recipient is liable to pay 100% of the service tax. The said

Clause I (ii) of the said Notification is reproduced below :

"(ii) provided or agreed to be provide-cl by a goods transport agency in respect
of transportation of goods by road, where the person liable to pay freight is,

(a) any factory registered under or governed by the Factories Act, -
1948 (63 of 19.48);

(b) any society registered under the Societies Registration Act,
1860 (21 of 1860) or under any other law for the time being in
force in any part of India;

(c) any co-operative society established by or under any law;
(d) any dealer of excisable goods, who is registered under the

Central Excise Act, 1944 (l of 1944) or the rules made
thereunder;

(e) any body corporate established, by or under any law; or
(f) any partnership firm whether registered or not under any law

including association of persons;"

8.1 Similarly, Rule 2(1)(d)(i) of the Service Tax Rules, 1994 defines the

person liable for paying service tax in respect of taxable services notified under

sub-section (2) of section 68 of the Finance Act, 1994. The category of persons

~~~,fay service tax under reverse charge in respect of GTA services is

1-· ;:/-· &ti_P_ HJJ\ -~---~~~ under Rule 2(1)(d)(i)(B) of the said Rules and it is the same asllE· '<as gl. ....9,v~ c:,.;•:\• '-1'1-,:-, ·.'
,.,,,_,~-: lii/

-~~-- -•····· .. ,,«4·, s%3°"o , 76°·E.
-,J-
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provided in Clause Iii) 6f Notification No.30/2012-8T dated 20.06.2012. From

a plain reading of the above provisions of the said Notification and the Service

Tax Rules, 1994, it is evident that a Proprietary concern receiving GTA

services is not liable to pay service tax under reverse charge.

0

8.2 In the instant case, it is observed that in the SCN issued to the appellant

as well as the impugned order it is stated that the appellant is a Proprietary

firm. As the status of the appellant as a Proprietary firm is established, they

are excluded from the purview ofNotification No.30/2012-ST dated 20.06.2012.

Accordingly, the appellant are not liable to pay service tax under reverse

charge in respect of the GTA services availed by them. Therefore, I am of the

considered view that the adjudicating authority has erred in confirming the

demand of service tax in respect of the GTA services availed by the appellant.

Accordingly, the impugned order to this extent is set aside.

9. The other issue on which the adjudicating authority has confirmed the

demand of service tax is the receipt of Legal Services. The appellant have in

their submissions before the adjudicating authority as well as in the appeal

memorandum contended that the services received by them was not Legal

Services but the services of Chartered Accountant for Auditing and filing of

Returns. However, the appellant did not submit any documentary evidence

O before the adjudicating authority and, hence, their contention that they are not

liable to pay service tax under reverse charge was rejected by. the adjudicating

authority. The appellant have, in the appeal memorandum submitted, that

they are enclosing copies of the Ledger ofLegal and Professional Expenses and

Invoices thereof. However, it is seen that they have not submitted copies of the

invoices in respect of the said services. It is not a matter of dispute that service

tax in respect of services of Chartered Accountant is not liable to service tax

under reverse charge. However, as the appellant have not submitted the

required documents evidencing receipt of services ofChartered Accountant and

not Legal Services, the matter is required to be remanded back to the

adjudicating authority for denovo adjudication. The appellant are directed to

submit the relevant documents before the adjudicating authority within 15

days of the receipt of this order. The adjudicating authority shall decide the

,:0;::;- r afresh after considering the documents submitted by the appellant ands
owing the principles of natural justice.

#±
F3 +"?
~'
Pg.".
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10. In view of the above, the impugned order to the extent it pertains to

confirmation of demand of service tax on GTA service is set aside and the

appeal filed by the appellant is allowed. The impugned order pertaining to

confirmation of demand of service tax on Legal Services is set aside and the

matter remanded back to the adjudicating authority for adjudication afresh in

terms of the directions contained in Para 9 above.

w.
s Kumar )

Commissioner (Appeals)
Date: .02.2023.

0

BY RPAD / SPEED POST

E
(N.Suryanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

The appeal filed by the appellant stands dispose of in above terms.

To

M/s. S.P. Textile (Prop. Shantidevi Poonamchand Jain),
708/23, Sakar Bazar,
Near Latif Dehla,
Kalupur,
Ahmedabad- 380 019

Appellant

The Deputy Commissioner,
CGST, Division- I,
Commissionerate : Ahmedabad South.

Respondent O

Copy to'
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner HQ System), CGST, Ahmedabad South.

(for uploading the OIA)
_4Guard File.

5. P.A. File.


